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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties 

by no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any party 

from arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 

608-1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 

The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 

the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 

for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
HEARING ON MOTION FOR LEAVE TO FILE 4th Amended COMPLAINT 
FILED BY MARY AFFINITO, MICHELLE AFFINITO 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for leave to file a Fourth Amended Complaint is denied.  The dates 
for the hearing on the parties’ motions in limine (February 5), the settlement conference 
(February 6) and the trial (March 11) are hereby confirmed.  The basis for this ruling is 
as follows. 
 
 Plaintiffs’ Papers.  The Court notes that, despite the Court’s previous admonition 
concerning the filing of unnecessarily voluminous papers, plaintiffs’ motion for leave to amend 
takes up the entirety of Volume 12 of the court file. 
 
 Plaintiffs’ RJN.  The Court rules as follows on plaintiffs’ request for judicial notice, filed 
on November 29, 2018.  Exhibits “A” through “U”: denied, as irrelevant to the issue of whether 
plaintiffs should be granted leave to amend.  The pertinent facts are those set forth in paragraph 
4 of the companion declaration of Evan C. Nelson.  Exhibit “V”: denied, because plaintiffs 
improperly seek to cite an unpublished Court of Appeal decision as persuasive authority.  
(See, Cal. Rules of Court, rule 8.1115, subd. (a).)  The Gilbert decision cited by plaintiffs is 
easily distinguishable; the Court of Appeal there took judicial notice of an unpublished decision 
in order to understand the procedural posture of a later published decision in the same case.  
(See, Gilbert v. Master Washer & Stamping Co. (2001) 87 Cal.App.4th 212, 217, fn. 14.)  The 
Gilbert decision does not stand for the proposition that filing a request for judicial notice renders 
rule 8.1115 a nullity.  (See, Duarte v. Pacific Specialty Ins. Co. (2017) 13 Cal.App.5th 45, 51, 
fn. 6 [“[t]he court in Gilbert did not take judicial notice of an unpublished opinion for the purpose 
of its persuasive value”].)   
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 Late Papers.  The Court has exercised its discretion to consider defendant’s opposition 
papers, and plaintiffs’ reply memorandum, even though both were filed one court day late. 
 
 Defendant’s RJN.  Defendant’s request for judicial notice, filed on January 15, 2019, 
is granted. 
 
 Delay And Prejudice.  The Court has “broad discretion” to deny a motion for leave to 
amend based on unreasonable delay.  (P&D Consultants, Inc. v. City of Carlsbad (2010) 190 
Cal.App.4th 1332, 1345.)  In the case at bar, the Court finds that plaintiffs have been guilty of 
unreasonable delay; the hearing on the present motion is only six court days before the hearing 
on the parties’ motions in limine, and only six weeks before the third date set for trial.  Further, 
the prejudice to defendant is obvious: the only way to allow defendant to challenge the proposed 
new claims by demurrer (as plaintiffs invite defendant to do), to conduct adequate discovery, 
and to bring a motion for summary adjudication would be to continue the March 2019 trial date 
for approximately one year.  Plaintiffs have opposed any continuance of the trial date, and have 
also opposed any re-opening of discovery.  (Nelson Dec., ¶ 9.) 
 
 Plaintiffs attempt to characterize the proposed amendments as minimal in nature.  
The Court finds that the amendments are not minimal in nature.  Plaintiffs propose to add 74 
new paragraphs of charging allegations, a new theory of liability against defendant Michael 
Affinito (alter ego liability), a new defendant (Affinity Land & Construction Company, Inc.), a new 
cause of action (the Tenth Cause of Action for constructive fraud), and a dramatically expanded 
legal theory concerning what assets are included in the “Rurik Pension Plan.”  The avowed 
purpose of these amendments is to increase the number of loans plaintiffs are suing on from 2 
to 14, and to triple (approximately) the dollar amount of defendant’s potential liability.  It would 
be an egregious denial of due process to allow plaintiffs to revise their complaint in this manner 
on the eve of the third date set for trial. 
 
 Bad Faith.  The Court further finds that plaintiffs have acted in bad faith.  Plaintiffs 
acknowledge that they obtained the subject deeds of trust, which allegedly evidence additional 
loans to defendant, in February and March, 2018.  (Nelson Dec., ¶ 4.)  However, plaintiffs did 
not move for leave to amend at that time.  Instead, plaintiffs attempted to ambush defendant 
with the new claims just before trial, and to deny defendant the opportunity to conduct any 
discovery concerning those claims. 
 
 Thus, on May 10, 2018, plaintiffs attended a Further Case Management Conference.  
Plaintiffs allowed the initial issue conference and trial dates to be set for October 2018, saying 
nothing about any intention to amend the governing complaint. 
 
 On August 1, 2018 — after defendant’s July 2018 deposition where the alleged 
additional loans were discussed — plaintiffs filed a DOE amendment naming Affinity Land & 
Construction Company, Inc. as a defendant.  However, on October 5, 2018, plaintiffs voluntarily 
dismissed that same new defendant, without having made any attempts at service of process.  
Plaintiffs offer no explanation for voluntarily dismissing defendant Affinity four months ago, and 
now trying to add that defendant back into this action only six weeks before trial. 
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 On August 7, 2018 — after defendant’s July 2018 deposition where the alleged 
additional loans were discussed — a stipulation and order was filed continuing the issue 
conference and trial dates from October to November 2018.  Again, there was no indication that 
plaintiffs intended to amend the governing complaint. 
 
 On August 15, 2018, plaintiffs filed a motion for summary adjudication asserting not only 
the two claims pleaded in the governing complaint, but also approximately $ 3.6 million dollars in 
new claims based on 12 loans that were not identified in the governing complaint.  The hearing 
was set for October 29, 2018, 10 days before the November 8 issue conference and 30 days 
before the November 28 trial date. 
 
 On October 11, 2018, faced with these new claims, defendant submitted an ex parte 
application for a continuance of the summary adjudication hearing and trial.  Plaintiffs opposed 
defendant’s ex parte application, asserting that defendant must defend the summary 
adjudication motion and the imminent trial without the benefit of discovery concerning the 
new claims. 
 
 Plaintiffs’ procedural gamesmanship in asserting the new claims is manifest.  It was only 
when plaintiffs’ misguided attempt to obtain summary adjudication of the new claims failed that 
plaintiffs belatedly filed a motion for leave to amend.  This bad faith conduct on plaintiffs’ part 
constitutes a second, fully independent ground for denying plaintiffs’ motion for leave to file a 
Fourth Amended Complaint. 
 
 Substantive Objections.  In light of this ruling, the Court need not reach defendant’s 
substantive objections to the proposed Fourth Amended Complaint. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO COMPEL RESPONSES TO WRITTEN DISCOVERY 
FILED BY JATINDER DHILLON MD 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted.  Plaintiff shall provide objection free code 
compliant responses to Defendant’s Form Interrogatories, Set Two and Special Interrogatories, 
Set two on or before February 19, 2019. 
 
The Request for Admissions, Set One are deemed admitted. 
 
Plaintiff shall pay sanctions to Defendant in the amount of $760.50 pursuant to Code of Civil 
Procedures sections 2030.290(c) and 2033.280(c), payable on or before March 1, 2019. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   01/28/19 

 
 

- 4 - 

 3.  TIME:  9:00   CASE#: MSC18-00436 
CASE NAME: POLIZZI VS. HENRY MATOZA CONSTRUCTION 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ELIJAH D. MATOZA 
* TENTATIVE RULING: * 
 
 Defendant Elijah Matoza’s demurrer to Plaintiff’s complaint is rescheduled for March 4, 
2019 in order for Defendant to comply with CCP Section 430.41(a) and (a)(1).  A 30 day 
extension is automatic if the parties did not meet and confer.  See CCP Section 430.41(a)(2). 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY LILIAN N. BABVANI M.D., et al. 
* TENTATIVE RULING: * 
 

Defendants Adedotun Adewusi, M.D., Moshin Barra, M.D., Lilian Babvani, M.D., Virginia 

K. Scialanca, M.D., James V. Felt, M.D. and Alfort Santos, M.D.’s demurrer to the Second 

Amended Complaint is sustained without leave to amend as to cause of action one.  As to 

Plaintiff Richard Stritt it is sustained without leave to amend as to causes of action one, 

two and three, and overruled as to cause of action four.  

There are other demurrers pending in this case, which are scheduled in February. If the 

pleadings are settled after the Court rules on the various demurrers to the SAC, then 

Defendants shall file and serve an answer by February 25, 2019 or 14 calendar days after the 

Court’s ruling on the last demurrer or motion to strike as to the SAC, whichever is later. If, 

however, Plaintiffs are given leave to amend then Defendants need not respond until after the 

amended complaint is filed and served.  

Defendants demur to the first cause of action for Intentional Infliction of Emotional 

Distress as to all plaintiffs and demur to the entire SAC as to Plaintiff Richard Stritt.  

IIED (cause of action one) 

The Court previously ruled that the facts alleged in the First Amended Complaint were 

insufficient to state a claim for IIED. Although Plaintiffs have amended their complaint to add 

additional facts, the Court finds that these new facts do not change the nature of this claim. 

Plaintiffs’ claims are ones sounding in professional negligence and do not raise to the level of an 

intentional tort.  

The elements for intentional infliction of emotional distress “ ‘are (1) the defendant 

engages in extreme and outrageous conduct with the intent to cause, or with reckless disregard 

for the probability of causing, emotional distress; (2) the plaintiff suffers extreme or severe 
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emotional distress; and (3) the defendant's extreme and outrageous conduct was the actual and 

proximate cause of the plaintiff's extreme or severe emotional distress. [Citation.] “[O]utrageous 

conduct” is conduct that is intentional or reckless and so extreme as to exceed all bounds of 

decency in a civilized community. (Ibid.) The defendant's conduct must be directed to the 

plaintiff, but malicious or evil purpose is not essential to liability. (Ibid.)’ [Citation.]” (So v. Shin 

(2013) 212 Cal.App.4th 652, 671; see also Ochoa v. Superior Court (1985) 39 Cal.3d 159, 165, 

fn. 5.)  

Here, Plaintiffs’ allegations are insufficient to show outrageous conduct or the required 

intent. Rather, the allegations appear to be in the vein of professional negligence and not 

reckless or intentional conduct. As discussed below, the medical cases permitting an IIED claim 

are distinguishable from this case.  

In So, a patient awaken during a medical procedure dilation and curettage procedure 

after a miscarriage. The patient asked to speak with the anesthesiologist after the procedure. 

The anesthesiologist visited the patient in her recovery room and yelled at her. The doctor also 

brought in a jar of blood, which patient understood was her blood and parts of her dead baby. 

The doctor then tried to convince the patient not to report the incident. (So, supra, 212 

Cal.App.4th at 657-658.) The court found that on these alleged facts the patient could allege a 

claim for IIED. So is distinguishable from this case. The facts in So are far more egregious than 

the ones alleged here and include facts showing intentional conduct by the defendant physician.  

Plaintiffs also cite to a New Jersey case, Hume v. Bayer (Super.Ct. 1981) 178 

N.J.Super. 310, which they note is widely cited. Plaintiffs fail to cite any California case that has 

relied on Hume. In addition, although the facts in Hume are closer to the facts here, there are 

still differences. In Hume, it was alleged that the doctor defendant told the patient’s parents that 

he had surgically removed about 8 inches of tissue that could be cancerous when in fact the 

doctor had removed the patient’s appendix. In addition, the plaintiffs claimed that over the next 

several days, the patient was in a great deal of pain, vomited repeatedly for two days and lost 

about 25 pounds. The hospital staff would not provide any pain medication and the plaintiffs 

were given conflicting stories about what kind of operation the patient had. This caused the 

patient’s parents to believe that their son was possibly going to die. It turns out that the patient 

had a bowel obstruction, for which he underwent a second surgery and then recovered in the 

normal course. (Hume, supra, 178 N.J.Super. at 313.) Thus, in Hume there were specific facts 

that the treating doctor intentionally lied to the plaintiffs about the medical condition of their son.  

The demurrer to the IIED claim is sustained because the alleged facts do not show 

outrageous conduct or the required intent. This is the second time Defendants have demurred to 

this cause of action and it does not appear that Plaintiffs can allege facts to state a claim for 

IIED. Leave to amend is therefore denied. If Plaintiffs believe they have additional facts to allege 

they may contest the tentative ruling and appear at the hearing to explain what additional facts 

they can allege.  
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Statute of Limitations as to Richard Stritt 

Defendants argue that Richard Stritt’s claims are barred because he did not file a lawsuit 

within the one-year time limit for medical malpractice cases. (Code of Civil Procedure §340.5.)  

Plaintiffs argue that the statute of limitations for the intentional infliction of emotional 

distress claim is the two year statute of limitations applicable to intentional torts. (Code of Civil 

Procedure § 335.1.)  This argument fails. While a true intentional tort would be subject to the 

two year limitations period, the one year period applies to claims based upon professional 

negligence of healthcare providers regardless of how the claim is alleged. (See, Larson v. UHS 

of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 352.) The distinction was explained in So, 

“negligent actions undertaken by a health care provider for the purpose of delivering medical 

care to a patient constitute professional negligence; tortious actions undertaken for a different 

purpose…are not.” (Larson, supra, 230 Cal.App.4th at 353-354 (quoting So, supra, 212 

Cal.App.4th at pp. 666–667.) Here, this claim is one based upon professional negligence and 

not tortious conduct undertaken for a different purpose. Thus, the one year statute of limitations 

applies; although that time period can be extended by 90 day with a notice pursuant to Code of 

Civil Procedure §364.  

This case arises from treatment that the decedent received from December 15 to 

December 18, 2016, when she passed away. (SAC ¶25.) The original complaint was filed on 

March 7, 2018. In the SAC, plaintiffs allege that Laura Kahlor, Scott Kahlor and Ashley Helberg 

gave notice of their intent to sue to the defendants between December 8 and December 13, 

2017, which extended the statute of limitations by 90 days. (SAC ¶53; Code of Civil Procedure 

§364.) Thus, the plaintiffs argue that the statute of limitations as to all plaintiffs was extended by 

90 days. The question here is whether the statute of limitations was extended as to Richard 

Stritt’s claims.  

Section 364 states in relevant part: 

(a) No action based upon the health care provider’s professional negligence may 

be commenced unless the defendant has been given at least 90 days’ prior 

notice of the intention to commence the action. 

(b) No particular form of notice is required, but it shall notify the defendant of the 

legal basis of the claim and the type of loss sustained, including with specificity 

the nature of the injuries suffered. 

… 

(d) If the notice is served within 90 days of the expiration of the applicable statute 

of limitations, the time for the commencement of the action shall be extended 90 

days from the service of the notice. 
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(Code of Civil Procedure §364.) The purpose of this notice “is to decrease the number of 

medical malpractice actions filed by establishing a procedure that encourages the parties to 

negotiate ‘outside the structure and atmosphere of the formal litigation process.’ [Citations.]” 

(Woods v. Young (1991) 53 Cal.3d 315, 320.) 

The statute does not specify what happens when some, but not all, plaintiffs send a 

notice of intent to sue and the notice is necessary to avoid the claim being time barred.  Neither 

party has cited a case directly on point. The Court has considered the parties’ arguments and 

finds that Defendant’s argument is persuasive as to the first three claims brought by Stritt, but 

not as to the fourth claim.  

Stritt is suing for intentional and negligent infliction of emotional distress, wrongful death 

and survival action. The first three claims are ones owned by Stritt himself. That is to say that 

Stritt is seeking compensation for damages that he experienced as a result of decedent’s death. 

The survival claim is different; that claim belongs to decedent’s estate, not Stritt.  

As to the claims owned by Stritt, the Court concludes that Stritt was not included in the 

notice of intent to sue and therefore the statute of limitations as to his claims was not extended 

by the notice of intent to sue. This conclusion is consistent with the purpose of section 364. If a 

defendant is unaware of a potential plaintiff then it would be unable to settle with that plaintiff 

and avoid litigation. Thus, Stritt needed to inform Defendant of the claims he intended to bring in 

court and he failed to do so. The Court finds that Stritt’s claims are timed barred Defendants’ 

demurrer is sustained without lave to amend as to Stritt’s causes of action one, two and three.  

As to the survival action, the analysis is different. The notice of intent sent by several of 

decedent’s relatives put Defendants on notice that decedent’s relatives planned to sue because 

of the medical care she received. It does not matter that the representative for this claim was not 

listed in the notice because it is not the representative’s claims, but decedent’s estate’s claim, 

and the Defendants had sufficient notice of the potential claim. Therefore, the survival action is 

not time barred. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY AREK KELEDJIAN M.D. 
* TENTATIVE RULING: * 
 

Defendant Arek Keledjian, M.D.’s demurrer to the Second Amended Complaint is 

sustained without leave to amend as to cause of action one.  

There are other demurrers pending in this case, which are scheduled in February. If the 

pleadings are settled after the Court rules on the various demurrers to the SAC, then Defendant 

shall file and serve an answer by February 25, 2019 or 14 calendar days after the Court’s ruling 
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on the last demurrer or motion to strike as to the SAC, whichever is later. If, however, Plaintiffs 

are given leave to amend then Defendant need not respond until after the amended complaint is 

filed and served.  

IIED (cause of action one) 

Defendant demurs to the first cause of action for Intentional Infliction of Emotional 

Distress in the SAC. For the reasons explained in line 4, the Court finds that the IIED claim has 

not been sufficiently alleged and that leave to amend is not warranted.  

NIED (cause of action two) 

In the memorandum, Defendant also argues that the second amended complaint for 

Negligent Infliction of Emotional Distress fails. Plaintiffs have since dismissed Defendant 

Keledjian from this cause of action and therefore, the Court need not address the NIED 

arguments in Defendant’s memorandum. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY GERALD DELRIO M.D. 
* TENTATIVE RULING: * 
 
 

Defendant Gerald Del Rio M.D.’s demurrer to the Second Amended Complaint is 

sustained without leave to amend as to cause of action one and overruled as to cause of 

action two. As to Plaintiff Richard Stritt it is sustained without leave to amend as to 

causes of action one, two and three, and overruled as to cause of action four.  

There are other demurrers pending in this case, which are scheduled in February. If the 

pleadings are settled after the Court rules on the various demurrers to the SAC, then Defendant 

shall file and serve an answer by February 25, 2019 or 14 calendar days after the Court’s ruling 

on the last demurrer or motion to strike as to the SAC, whichever is later. If, however, Plaintiffs 

are given leave to amend then Defendant need not respond until after the amended complaint is 

filed and served.  

Defendant demurs to the first cause of action for Intentional Infliction of Emotional 

Distress and to the second cause of action for Negligent Infliction of Emotional Distress in the 

SAC. Defendant also demurs to all claims brought by Plaintiff Richard Stritt.  

IIED (cause of action one) 
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Defendant demurs to the first cause of action for Intentional Infliction of Emotional 

Distress in the SAC. For the reasons explained in line 4, the Court finds that the IIED claim has 

not been sufficiently alleged and that leave to amend is not warranted.  

NIED (cause of action two) 

Defendant demurs to the second cause of action for Negligent Infliction of Emotional 

Distress in the SAC. Defendant argues this is the only contact he had with Plaintiff and that it 

occurred after she was transferred to the ICU. (See, SAC  ¶49.) Defendant further argues that  

the specific facts alleged as to his conduct are insufficient to support a claim for NIED.  

First, Defendant is correct that since Plaintiffs added new facts to their complaint, 

Defendant may bring a demurrer to this claim even though the prior demurrer on this claim was 

overruled.  

On the merits of the demurrer, Defendant has not convinced this Court that the facts 

alleged fail to state a claim for NIED.  

A bystander can recover for the emotional distress of witnessing an injury to another only 

if he can plead and prove he (1) is closely related to the injury victim; (2) was present at the 

scene of the injury-producing event at the time it occurred and then aware that it was causing 

injury to the victim; and (3) suffered serious emotional distress as a result of what he witnessed.  

(Keys v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, 488; see Thing v. La 

Chusa (1989) 48 Cal.3d 644, 667-668.)   

In NIED cases based on alleged medical negligence, courts have found that a 

layperson’s mere “observation of medical procedures” is generally not enough to satisfy the 

requirement of contemporary awareness of the injury-producing event. (Bird v. Saenz (2002) 28 

Cal.4th 910, 918.) “This is not to say that a layperson can never perceive medical negligence, or 

that one who does perceive it cannot assert a valid claim for NIED. To suggest an extreme 

example, a layperson who watched as a relative's sound limb was amputated by mistake might 

well have a valid claim for NIED against the surgeon. Such an accident, and its injury-causing 

effects, would not lie beyond the plaintiff's understanding awareness. But the same cannot be 

assumed of medical malpractice generally.” (Ibid.)   

To satisfy the second prong of the test – being “present at the scene of the injury-

producing event at the time it occurs and [being] then aware that it is causing injury to the victim 

– a plaintiff seeking to recover damages for the emotional distress of witnessing medical care 

must have a “contemporaneous sensory awareness of the causal connection between the 

negligent conduct and the resulting injury.” (Id. at 918.) The “awareness” must be an 

“understanding awareness.” (Id. at 918-920). The plaintiff need not necessarily understand that 

what the defendants were doing or failing to do was negligent, but must have a 

“contemporaneous, understanding awareness of the event as causing harm to the victim.”  

(Id. at 920.)  
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Here, each of the Plaintiffs is alleged to be closely related to the decedent. (SAC  ¶¶4-7.) 

The SAC alleges that each of the Plaintiffs witnessed the decedent in extreme pain. (SAC ¶¶30, 

31, 35.) The several of the plaintiffs witnessed the decedent have repeated urges to urinate but 

being unable to do so. (SAC ¶¶37-39.) Mr. Kahlor witnessed two instances where it appeared 

that the defendants tried to give decedent a second dose of opioids soon after she had been 

given one. (SAC ¶33.) 

 Plaintiffs Ms. Kahlor, Ms. Helberg and Mr. Stritt were present when decedent became 

unresponsive and a “Code Blue” was called by the staff. (FAC ¶46.) They also overheard staff 

state that “[w]e overdosed her.” (SAC ¶46.) Decedent had no heartbeat, but was later 

resuscitated and transferred to the ICU. (SAC ¶¶46-48.) Each of the Plaintiffs witnessed 

Decedent’s condition deteriorate in the ICU, where she ultimately died a few days later. 

(SAC ¶¶48, 51.)  

The court finds these allegations are sufficient to state a claim for negligent infliction of 

emotional distress based upon bystander liability. Here, the injury producing events were the 

failure to properly treat and diagnose decedent once she returned to the hospital with acute 

pancreatitis and the administration of too many opioids. The allegations show that the Plaintiffs 

were aware that something was wrong with decedent’s health and that she was receiving 

inadequate care. Although paragraph 49 provide specific allegations as to Defendant Del Rio, 

Plaintiffs have not alleged the Del Rio’s treatment of decedent was limited to the acts alleged in 

that paragraph. Thus, the SAC alleges that the defendants treated decedent and engaged in 

conduct that the Court has already found is sufficient to allege a claim for NIED.  

The Court understands Defendant’s frustration with the SAC, but a demurrer tests the 

sufficiency of the pleadings and here Plaintiffs have alleged a claim for NIED. That being said, 

Plaintiffs should think carefully about whether to pursue this claim against Del Rio if the only 

facts they can prove are the ones alleged in paragraph 49. 

Statute of Limitations as to Richard Stritt 

Defendant argues that Richard Stritt’s claims are barred because he did not file a lawsuit 

within the one-year time limit for medical malpractice cases. (Code of Civil Procedure §340.5.) 

For the reasons explained in line 4, the Court finds that Richard Stritt’s individual claims are time 

barred, but the survival action is not. Therefore, the demurrer to Richard Stritt’s claims is 

sustained without leave to amend as to causes of action on, two and three, and overruled as to 

cause of action four.  
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 7.  TIME:  9:00   CASE#: MSC18-02066 
CASE NAME: WILLIAMS VS. PRIDESTAFF 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY PRIDESTAFF 
* TENTATIVE RULING: * 
 
There is no opposition to the motion.  The motion is granted.  The Court finds that the 
settlement agreement was made in good faith between Plaintiffs and Defendant Pridestaff, Inc. 
within the meaning of Code of Civil Procedure section 877.6.  The action against Defendant 
Pridestaff, Inc. shall be dismissed with prejudice. 

 

  

 


